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STATEMENT OP QUESTION PRESENTED 

Whether a defendant in a criminal case who acquiesces in 
the appointment of counsel for his defense and who makes 
no showing of prejudice may secure a reversal of his convic¬ 
tions upon the ground that his right to go to trial without 
counsel was violated. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant and Edward E. Smith and Leonard C. Nickens 
were indicted on October 6, 1952 on six counts of an indict¬ 
ment charging violations of Title 26, Section 2553(a); Title 
26, Section 2554(a); and Title 21, Section 174; of the United 
States Code. (J. A. 1-2). All the defendants pleaded not 
guilty (J. A. 3). After trial by jury, the Government having 
elected to proceed only on counts one, two, four, and five, 1 ap¬ 
pellant was found guilty on all four counts (J. A. 3). 2 Af¬ 
ter denial of a petition for reversal or new trial (J. A. 4) 
he was sentenced to imprisonment for a term of twenty 

1 Eliminating the counts dealing with violations of Title 21, Sec¬ 
tion 174, U. S. Code (facilitating the concealment and sale of il¬ 
legally imported narcotics). 

2 Edward E. Smith was found guilty; Leonard C. Nickens, not 
guilty. 


(1) 


months to five years and a fine of $100.00 (J. A. 5). This 
appeal followed. 

A. Testimony. 

The Government proved its case primarily by the testi¬ 
mony of Dante Longo, a member of the Narcotic Squad of 
the Metropolitan Police Department, working in an under¬ 
cover capacity. His testimony, coupled 'with that of several 
subsidiary witnesses, tended to show that on August 4,1952, 
about 11:00 or 11:15 p. m., Longo was engaged in a conver¬ 
sation by appellant and a man known to the officer only as 
“Nick,” 3 in the course of which appellant informed Mr. 
Longo that “maybe he could help . . . out” on picking up 
some heroin (J. A. 12). Washington called to co-defendant 
Smith, -who -was walking by, and after private consultation 
between the two men, appellant told the officer that Smith 
could get him the narcotics he wanted (J. A. 12). Appellant, 
Smith, and Officer Longo, entered appellant’s taxicab for 
the purpose of “picking up” but the officer subsequently 
suggested postponing the transaction for one day and the 
others agreed (J. A. 13). 

On August 5, 1952, at about 8:00 a. m., at 15th and U 
Streets, N. W., Washington, D. C., appellant approached the 
officer (who vras then with defendant Nickens) and informed 
him that Smith had called earlier and he invited Longo and 
Nickens to his room at the Dunbar Hotel to await Smith’s 
arrival there. (J. A. 13). After a period of waiting, in 
the course of which appellant proposed to get “ounces of 
heroin” for Longo through “Jim Yellow,” Smith came, and 
they all entered appellant’s taxicab again (J. A. 13). In 
the cab, Longo gave Smith $20.00 of Metropolitan Police 
advance funds, and both Smith and Nickens alighted (J. A. 
13-14). A little later, first Smith and then Nickens came 
back, and Nickens handed to the officer 12 capsules contain¬ 
ing a white powder (J. A. 14), 'which, upon analysis, proved 
to be a mixture of heroin hydrochloride, quinine hydrochlo¬ 
ride, and milk sugar (J. A. 24). No federal tax stamps were 


3 Not the defendant Nickens. 


3 

affixed to the capsules and the officer presented no written 
order form (J. A. 15). 

On August 6, 1953, at about 8:05 or 8:10 p. m., Officer 
Longo met with appellant and defendant Smith at 15th and 
V Streets, N. W., Washington, D. C. (J. A. 15). Smith dis¬ 
appeared briefly and in the interval appellant again sug¬ 
gested that Longo purchase heroin by the ounce (J. A. 15). 
When Smith returned, the three men entered appel¬ 
lant’s cab and upon demand, Officer Longo handed to Smith 
$20.00 in Metropolitan Police advance funds (J. A. 16). 
Both appellant and Smith left and when they returned ap¬ 
pellant informed the officer that “they didn’t get any stuff 
because at the connection’s house there was . . . police” 
(J. A. 16). Appellant repeated the one-ounce-of-heroin 
proposition and they parted. 

The next day, about 12 noon, the officer telephoned Smith 
who stated that he now had the “stuff.” Appellant, Smith, 
and Officer Longo met about 12:10 p. m. at 15th and V 
Streets, N. W. and the officer asked if they had the narcotics. 
Appellant “Washington said that they did, and said ‘Go in 
Smitty’s pocket, it’s there.’ ” (J. A. 16). Appellant pointed 
to one of Smith’s shirt pockets and the officer extracted 
from it a small package containing several capsules with a 
white powder (J. A. 16). Upon analysis the capsules were 
found to contain heroin hydrochloride, quinine hydrochlo¬ 
ride, and milk sugar (J. A. 25). There w T ere no tax stamps 
on the package and no Treasury order form was presented 
(J. A. 17). 

Appellant denied selling any narcotics to Officer Longo, 
but he admitted conversations with him concerning narcot¬ 
ics, in the course of which he allegedly tried to dissuade 
Longo from the use of narcotics by drawing his attention 
to the evils of the vice (J. A. 36). 

Defendant Smith corroborated most of the officer’s story 
but defended on the theory of entrapment, in that Longo 
represented to him that he was sick and had to be given 
“something” to cure the sickness (J. A. 44-46). 

Motions for judgment of acquittal were made on behalf of 
appellant at the conclusion of the Government’s case (J. A. 
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29) and at the conclusion of the entire case (J. A. 49) and 
denied both times. 

B. The Issue of Counsel 

On October 24, 1952, an order was entered by Matthews, 
J., appointing Ralph Stein, Esquire, as counsel for appellant. 
On November 21, 1952, Judge Matthews entered a second 
order, vacating the appointment of Mr. Stein, and appoint¬ 
ing Mrs. Jean F. Dwyer, in his place. The same day, 
Mrs. Dwyer entered her appearance as counsel for appellant. 

Trial was begun on January 6, 1953 and Mrs. Dwyer still 
appeared as counsel for Washington. However, she in¬ 
formed the Court at that time that Washington did not 
desire to avail himself of her services and that he wished to 
conduct his own defense (J. A. 6). The Court agreed to 
permit him to do so but requested Mrs. Dwyer to remain at 
the counsel table so as to be available to advise appellant 
(J. A. 6). The next day, still in the preliminary stages of 
the trial, Mrs. Dwyer informed the Court that appellant still 
wished her to withdraw’ from the case, but the Court, 11 in 
the interest of giving him full protection,” asked her to 
remain to advise him (J. A. 9). The Court questioned ap¬ 
pellant about his desire to defend himself, and then told 
appellant that, in the interest of the proper protection of 
his rights, it would ask Mrs. Dwyer to remain so as to be 
available to advise him. Appellant replied that he had no 
objection to that (J. A. 10). 

Thereafter, Mrs. Dwyer remained with appellant and as¬ 
sisted him in the conduct of his defense. While Washington 
himself assumed the major share in bringing out the factual 
picture (through direct and cross-examinations, opening 
and closing statements), Mrs. Dwyer interposed objections, 
made motions, participated in bench conferences, and to 
some small extent, assisted in the examination of witnesses. 
It appeared that this division of labor between Washington 
and Mrs. Dwyer w’as entirely voluntary on his part, for he 
did not, at any time, complain that Mrs. Dwyer was usurping 
his prerogatives. Moreover, the Court did not, at any time 
or in any w f av, prevent him from taking whatever part in 


the trial he desired, with the sole exception that the Court 
ruled at the outset that in order not to prejudice the rights 
of the co-defendants, appellant would not be permitted to 
partake in bench conferences (J. A. 7). The record shows 
that throughout the trial there appeared “on behalf of the 
defendant Washington: Mrs. Jean Dwyer and the defendant 
Washington in proper person.” Mrs. Dwyer also was pres¬ 
ent when appellant was sentenced on February 6, 1953. 

SUMMARY OF ARGUMENT 

Since the facts clearly show that appellant acquiesced in 
the appointment of counsel for his defense, and since he is 
unable to demonstrate any prejudice resulting from the 
appointment of counsel for his defense, his conviction for 
narcotics violations should not be reversed on the ground 
of an alleged violation of the right to self-representation. 

ARGUMENT 

The sole ground urged upon this Court for reversal of 
the judgment of conviction is an alleged violation of ap¬ 
pellant’s “right” to appear at the trial without counsel. 

It is claimed that the Court forced legal counsel upon Mr. 
Washington, and that such action by the trial court is suffi¬ 
cient, by itself, to require reversal. Appellant’s position is 
unsound, both legally and factually. 

i 

A. Counsel was not forced upon the appellant. 

The facts of this case clearly show that the trial court did I 
not force counsel upon Mr. Washington and that whatever ! 
assistance was rendered to him by counsel was so rendered 
with his approval and acquiescence. 

When Mrs. Dwyer informed the Court that Washington 
“was anxious to conduct his own defense and has requested 
that he be allowed to appear without any attorney” (J. A. 6), 
the Court did not deny that request. On the contrary. 
The Court immediately agreed to let Washington conduct 
his own defense, but requested Mrs. Dwyer to sit with and 
advise him “ [b]ecause I want to see every defendant prop¬ 
erly protected.” (J. A. 6). The next day, still in the pre- ! 
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liminarv stages of the trial, and before any opening state¬ 
ments had been made, Mrs. Dwyer informed the Court that 
appellant had requested her withdrawal from the case, and 
the following colloquy occurred: 

The Court : I am going to decline to let you withdraw 
from the case, if you don’t mind, because while any 
defendant has a right to defend himself, foolish as that 

is, in the interest of giving him full protection I am 
going to ask you to remain throughout the trial and be 
in position to advise him and see that he is properly 
protected. 

Mrs. Dwyer : May it please the Court, it places me in 
an extremely awkward position. I recognize and re¬ 
spect the Court’s position. 

The Court: I recognize that it puts you in a very 
awkward and possibly embarrassing position, but I 
want to have no question raised afterward that the de¬ 
fendant did not receive adequate protection, so I am 
going to ask you to stay here and advise him and volun¬ 
teer advice to him whenever it is necessarv, whenever 
you deem it necessary and proper for the protection of 
his rights. You don’t have to cross-examine wit¬ 
nesses; he can cross-examine the witnesses himself if 
he wishes to, but if he wishes you to do so you may do 

it, but I want you to remain here if you don’t mind, 
and help him in his defense, even though he is unwilling 
to receive help. 

Mrs. Dwyer: I will of course respect the Court’s 
wishes. (J. A. 9). 

The Court then questioned Washington as to his desire 
in the matter and concluded as follows: 

The Court : You have a right to defend yourself and 
the Court will permit you to do so. However, in the 
interest of the proper protection of your rights the 
Court will ask Mrs. Dwyer, who has been appointed 
counsel in your behalf, to remain here and be available 
to advise you in the protection of your rights. 
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Defendant Washington : I have no objection to that. 
(J. A. 10). 

Thereafter, throughout the trial, and up to the time this 
appeal was filed, appellant Washington never once indi¬ 
cated 4 that he was dissatisfied with the procedure that was 
adopted with his acquiescence or that he was dissatisfied 
with it in actual operation. 5 In other words, there is nothing 
whatever in the record to indicate that he subsequently re¬ 
gretted his lack of objection to Mrs. Dwyer’s remaining to 
advise him, or that he felt that she in any way assumed 
functions which he would have preferred to exercise himself. 
The record does show affirmatively that appellant himself 
made the opening statement to the jury (J. A. 10); that 
he vigorously cross-examined Officer Dante Longo, the first 
prosecution witness (J. A. 17-19); that he cross-examined 
Officer Joseph Gabrys, the third prosecution witness (J. A. 
26-28); that he called and examined the Assistant United 
States Attorney prosecuting the case, Mr. Martin J. Mc¬ 
Namara (J. A. 29-31); that he called and examined Lieuten¬ 
ant William Armstrong (J. A. 31-33); that he cross- 
examined co-defendant, Edward E. Smith (J. A. 46); and 
that he made his own summation argument to the jury (J. A. 
49). He performed all of these functions as a matter of 
course with no interference from the Court. 

Mrs. Dwyer, on the other hand, conducted the short 
recross-examination of Officer Longo (J. A. 22-23); the 
cross-examination and recross-examination of Dr. Young, 
the U. S. Treasury chemist (J. A. 25); and the direct exam¬ 
ination of appellant Washington (J. A. 34-37). She also 
made all motions and interposed all objections on behalf of 
Washington, and participated in all bench conferences. 
Again, there is not the slightest hint or indication that, with 
the sole exception of the bench conferences, appellant would 

4 Neither his motions for judgment of acquittal nor his motion for 
reversal of decision or new trial, mention the ground now urged 
for reversal. 

' Appellant’s brief confirms (on p. 8) that he does not contend 
that Mrs. Dwyer did not perform her functions in an able and ad¬ 
mirable manner. 
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not have been permitted to perform all those functions as 
well had he chosen to exercise his right to do so. The record 
fails to reveal any objection he was not allowed to interpose, 
any motion he was not allowed to make, or any examination 
of a witness he was not allowed to conduct.® Actually, it 
may safely be assumed that Washington simply was unable 
to think of questions for the Government chemist or of 
further questions for Dante Longo, and that Mrs. Dwyer, 
far from displacing appellant from his proper role, merely 
filled a vacuum which, but for her intervention, would have 
remained void. The same applies to the motions, objections, 
and other legal discussions: Washington just did not 
know about motions for judgment of acquittal and about 
objections to the introduction of evidence, and it undoubt¬ 
edly was for that reason, and that reason alone, that he 
permitted Mrs. Dwyer to move for him on those matters. 
So far as the direct examination of Washington is con¬ 
cerned, it was conducted by Mrs. Dwyer at the request, or 
at least with the consent, of appellant: 

The Court: Would vou like to have counsel examine 
you so as to guide you in the presentation of your 
testimony? 

Defendant Washington: Well, if possible, sir, I 
wanted to tell as clear a picture as I could. 

The Court : It would be much clearer if you let coun¬ 
sel question you. 

Defendant Washington : Yes, sir; well, I will do that. 
(J. A. 34). 

It is perfectly plain, then, that appellant was not pre¬ 
vented from conducting his defense in any manner he chose 
and that Mrs. Dwyer intervened only in those instances 
when he was unable or unwilling to act as his own counsel. 
Where counsel appointed by the Court does not interfere 
with or prevent the accused from conducting his owm trial, 


c Surely, the Court could not be expected to refuse to rule on mo¬ 
tions or objections on the ground that they were made by counsel, 
rather than by appellant himself. Had it done so, this Court 
would be presented with an appeal on a serious question. 


but, on the contrary, confers with and assists him in doing 
so, there is no violation of any right of such accused. Foster 
v. United States, 184 F. 2d 571 (5th Cir. 1950). 

The sole exception to that pattern of a voluntary “divi¬ 
sion of labor” between Washington and Mrs. Dwyer is 
provided by the bench conferences. The Court stated that 
it would not permit appellant to approach the bench because 
to do so would be to discriminate against the co-defendants 
and would be prejudicial as to them. Mrs. Dwyer through¬ 
out represented appellant in those conferences. 7 The Court 
was wholly justified and correct in his view that bench con¬ 
ferences are not a matter of right and that a party to 
litigation cannot participate in such conferences. A close 
analogy is provided by People v. Chessman, 38 Cal. 2d 166, 
238 P. 2d 1001 (1952)’ cert . denied, 343 U. S. 915 (1952), a 
capital case, decided by the Supreme Court of California, 
sitting en banc. One of the errors claimed was that the 
accused, representing himself, was not allowed to approach 
the jury box or the witnesses on the stand, whereas “the 
prosecuting attorney moved about the courtroom and 
dramatically approached witnesses and jury.” The Su¬ 
preme Court of California disposed of that contention by 
stating: 

The trial court’s ruling was within its discretion. 
Defendant, whether or not he was guilty of the crimes 
charged in this proceeding, was a defendant on trial 
for these charges. In representing himself he retained 
this status and did not attain that of an attorney at law 
who is an officer of the court and responsible to it. 238 
P. 2d at p. 1007. 

And the Court also said that the accused’s decision to 
represent himself did not entitle him to greater privileges 
than other prisoners. If a prisoner representing himself 
cannot approach the witness stand, he certainly cannot par¬ 
ticipate in bench conferences with judges and attorneys. 

7 But there is no showing and no intimation that Washington 
would have been more eager to argue law’ at the bench than he w’as 
to argue law’ from the counsel table. 


All of that makes it perfectly plain that appellant was 
given every legally possible opportunity to present his case 
in his own way. The trial court, far from depriving him of 
his rights, bent over backward to be fair to him, giving due 
weight to appellant’s wishes and to the circumstance that 
he was not a lawyer and thus not able to perform as one. 8 
And appellant appeared quite satisfied until after the out¬ 
come of the trial became knowm, to be represented as he w’as. 
In view* of his acquiescence then, his objection now is 
strangely late. 

An opinion of the Supreme Court of Illinois, in a similar 
situation, in People v. Ephraim, 411 Ill. 118,103 N.E. 2d 363, 
365-366 (1952), cert, denied, 343 U. S. 930 (1952), is illumi¬ 
nating and peculiarly applicable: 

In considering the record, it is difficult to believe that 
defendant made a sincere effort to exercise his right or 
that he w’as prevented therefrom. It appears rather 
that he abandoned and w r aived his right to defend in 
person by availing himself of the help given him by the 
court. The court, on the other hand, appears to have 
been properly solicitous of the rights and welfare of 
the accused in appointing [counsel] ... It follows 
that to allow a defendant to avail himself to the hilt of 
his right to counsel, then allow him to plead his right 
to defend himself when the trial conducted by counsel 
produces an unsatisfactory result, would give far too 
great a chance to delay trial and to otherwise embar- 

8 See, for instance, p. 27 of the Joint Appendix: 

“Q. [by Defendant Washington]: Was there any equipment in 
that room that might have indicated that I might have used nar¬ 
cotics, like a needle? 

A. [by Sgt. Gabrys]: No; I don’t believe there was; there was 
none turned over to me. 

Mr. McNamara: I believe the foundation should be laid. 

The Court: I think this is proper cross-examination in view of 
the fact this defendant is not a lawyer and is trying to represent 
himself; I am going to give him more leeway. I think he would do 
better if he took the Court’s advice and allowed the Court-appointed 
attorney to represent him. However, it is his constitutional right 
to represent himself.” 
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rass effective prosecution of crime . . . The record 
here shows that the defendant made a pro forma re¬ 
quest that he be allowed to defend himself, then failed 
to actively or sincerely pursue it until his appearance 
in this court. The entire record lends little depth or 
sincerity to the defendant’s contentions, but, rather, 
reflects a zeal on the part of the trial court to protect the 
rights and welfare of the accused at all stages of the 
proceedings. 

The rule enunciated there fits the facts of this case ex¬ 
ceedingly well. 0 Where an accused makes no further objec¬ 
tion to the lawyer’s acting as his counsel after attempting 
earlier to dismiss said counsel, he is precluded from later 
complaining of violation of his right to trial without coun¬ 
sel. United States v. Mitchell , 137 F. 2d 1006 (2nd Cir. 
1943), opinion adhered to on rehearing, 138 F. 2d 831 
(1943), cert, denied, 321 U. S. 794 (1944); United States v. 
Gutterman, 147 F. 2d 540 (2nd Cir. 1945). 

The assertions that counsel was forced upon appellant 10 
and that such counsel participated in the trial to the exclu¬ 
sion of appellant 11 simply have no basis in the record. Ap¬ 
pellant’s premise being unsound, there is no justification for 
his conclusion. 

B. In any event, there was no prejudicial error. 

It is somewhat difficult to determine whether an accused 
in a criminal trial actually has a [right] to defend without 
the assistance of counsel. If such right does exist, its exact 
origin and nature is yet more subject to speculation. A 
number of decisions, both Federal and State, mention that 
right but almost invariably statements recognizing it are 

9 It is not intimated that appellant here made only a pro forma 
request; but it is true nevertheless that following his agreement 
with the Court he appeared fully satisfied with having the benefit 
of Mrs. Dwyer’s legal services and did not in any way pursue this 
matter until his appearance in this Court. 

10 Appellant’s brief, pp. 2, 4, 5. 

11 Appellant’s brief, p. 4. 
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dictum only; they do not represent square holdings that 
denial of the alleged right justifies reversal, but are gen¬ 
erally used in explanation of affirmances of convictions in 
cases where the accused first waived counsel and then ap¬ 
pealed on the ground that the waiver was not effective 
because it was impossible to waive the constitutional right 
to counsel. It is in answer to that type of contention that 
the courts refer to a so-called right of any defendant to go 
to trial without counsel. But such statements in the deci¬ 
sions referred to would be interpreted more accurately as 
expressing the familiar rule that a defendant may, with the 
approval of the trial Court, effectively and irrevocably 
waive counsel; they cannot be construed as firm, flat, and 
binding holdings that a defendant has the power to go to 
trial over the objection of the trial Court. 12 

This Court, in its very thorough and well-considered 
opinion in Dorsey v. Gill, 80 U. S. App. D. C. 9, 27,148 F. 2d 
857 (1945), cert, denied, 325 U. S. 890 (1945), gave recogni¬ 
tion to that important distinction when it stated: 

“An accused, in the exercise of a free and intelligent 
choice, and with the considered approval of the court, 
may competently and intelligently waive his constitu¬ 
tional right to assistance of counsel. ” (Emphasis sup¬ 
plied). 

It is interesting to note that not one of the decisions 
cited by appellant represents an appellate reversal of a 
judgment of conviction on the ground of improper imposi¬ 
tion of counsel upon the accused. 13 

12 Since in the cases which mention the alleged right invariably 
the accused went to trial without counsel with the approval of the 
trial Court, they cannot be considered as holding that such ap¬ 
proval is not necessary. 

13 Dorsey v. GUI, supra, held that the mere fact that an accused 
was not represented by counsel is not, in itself, a sufficient basis for 
granting habeas corpus. State v. Yoes, 67 W. Va. 546, 68 S. E. 181 
(1910) decided that although record did not affirmatively show 
that accused was represented by counsel, conviction would be af¬ 
firmed because right to counsel may be waived. Reg. v. Yscuado, 6 
Cox C. C. 386 (Eng. 1854) is the opinion of an English trial judge 
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If the existence of a right, or power, to reject the trial 
Court’s appointment of counsel is somewhat dubious, its 
exact nature and origin—if it does exist—are even further 
shrouded in mystery. Certainly, it is clear that the Sixth 
Amendment is not its source. ‘ ‘ In all criminal prosecutions, 
the accused shall enjoy the right ... to have the Assistance 
of Counsel for his defence,” could hardly be interpreted as 
the grant of a right not to have the assistance of counsel 
for his defense, and, so far as appellee knows, has never been 
effectively so construed. The only other constitutional pro¬ 
vision with possible applicability here is the due process 
clause of the Fifth Amendment. Can it be said that the 
imposition of counsel even upon one who clearly and unmis¬ 
takably refused counsel, 14 would, without more, amount to a 
denial of due process? It is difficult to see how it could. 
The due process clause, in this context, embodies an idea of 
fairness of procedure without which the defendant in a crim¬ 
inal trial could not have a proper opportunity to defend 

who thought he had no authority to assign counsel to a prisoner with¬ 
out his consent. Adams v. United States, ex rel. McCann, 317 U. S. 
269, 63 S. Ct. 236, 87 L. Ed. 268 (1942), merely decided that the 
defendant had intelligently waived counsel and right to jury trial 
and could not complain on that ground. United States v. Kline, 
98 F. Supp. 325 (E.D. N.Y. 1951) said that defendant could plead 
guilty in the absence of counsel. In Evans v. United States, 83 A. 2d 
876 (Mun. App. D.C. 1951), it was decided that waiver of counsel in 
a proceeding to determine mental condition prior to criminal trial 
was, under the facts, ineffective. Johnson v. Zerbst, 304 U.S. 458, 58 
S. Ct. 1019, 82 L. Ed. 1461 (1938), was appealed on the ground that 
defendants did not intelligently waive right to counsel. It was held 
that although defendants said they had no lawyer but were ready for 
trial, the case still had to be remanded to determine whether waiver 
was competent and intelligent. Hawk v. Hann, 103 F. Supp. 138 
(1952), said that habeas corpus was justified because petitioner de¬ 
sired counsel other than public defender, because both he and public 
defender were denied continuance to prepare for trial, and because 
those denials amounted to lack of effective assistance of counsel. 
Moreover, on appeal, the case was dismissed as moot. 205 F. 2d 839 
(8th Cir. 1953). Amrine v. Tines, 131 F. 2d 827 (1942). held, 
against a contention that defendant was denied counsel, that 
assistance of counsel could be waived. 

14 As was not the case here. See Argument A, supra. 
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himself against the charges made. By its very nature, lack 
of due process cannot be said to exist unless there is actual 
prejudice. 13 

In that respect, the clause differs from certain other con¬ 
stitutional guarantees ( e.g the right to a jury trial) viola¬ 
tions of which are considered prejudicial per se and which 
therefore entail automatic reversal. Denial of the desire to 
defend without counsel, if conceded to be encompassed 
within the due process clause, can hardly be envisioned as 
prejudicial per se —on the contrary. It is well known that 
in view of the complexity of modern court procedure even 
the poorest lawyer would be of some assistance to the 
shrewdest 16 layman, 17 and in view of that common expe¬ 
rience, prejudice could not be presumed from the mere pres¬ 
ence of counsel. By the same token, any origin of the 
privilege or right to no counsel, other than constitutional, 18 
would of course be subject to the same limitation implicit in 
the necessity for showing prejudice. 

It is our view that not only has appellant failed to dem- 


1K Asserted denial of due process must always be tested by an ap¬ 
praisal of the totality of the facts of a given case. Betts v. Brady, 
316 U.S. 455, 62 S. Ct. 1252, 86 L. Ed. 1595 (1942). 

16 “The right to be heard would be, in many cases, of little avail 
if it did not comprehend the right to be heard by counsel. Even 
the intelligent and educated layman has small and sometimes no 
skill in the science of law'. If charged with crime, he is incapable, 
generally, of determining for himself whether the indictment is 
good or bad. He is unfamiliar v’ith the rules of evidence. Left 
without the aid of counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, or evidence ir¬ 
relevant to the issue or otherwise inadmissible. He lacks both 
the skill and knowiedge adequately to prepare his defense, even 
though he have a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. Without it, 
though he be not guilty, he faces the danger of conviction because 
he does not know how to establish his innocence.” Powell v 
Alabama, 287 U. S. 45, 68-69, 53 S. Ct. 55, 77 L. Ed. 158 (1932). 

17 Washington, though a “pre-law student” (which means nothing 
more than a person taking a general course of studies preparatory 
to entering law’ school at some future date) had not studied law- 
(J. A. 10). 

18 Such as Rule 44, Federal Rules of Criminal Procedure. 
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onstrate prejudice flowing from the Court’s actions, but that, 
if anything, those actions alleviated to some extent the dis¬ 
advantages accruing to appellant from his obstinacy in re¬ 
fusing the full assistance of counsel. The only conceivable al¬ 
legation of prejudice is found in these questions in ap¬ 
pellant’s brief: “Who may safely say that the jury would 
not have been more favorably impressed by an accused de¬ 
fending himself without the assistance of counsel whatso¬ 
ever? Who can safely say that he would not have benefited 
in a variety of subtle ways?” Appellant Washington him¬ 
self best answered the queries as to whether his refusal of 
counsel favorably impressed the jury, and whether it bene- 
fitted or harmed him, when he wrote: 

* * # This verdict resulted not from the evidence 
against me but rather from the very bad impressions 
I made on the jury. The first in a chain of bad impres¬ 
sions, which lead (sic) up to my being convicted, was my 
decision to go to trial without the services of my at¬ 
torney. This not only gave the appearance of a man 
with an improper attitude, it was also instrumental in 
preventing favorable evidence from reaching the jury. 
* * * I have tried putting myself in the place of the 
jurors who sat before me, and wondered what verdict I 
would have returned, on the evidence presented and the 
manner in which it was presented. * * * One man dis¬ 
misses his attorney. He admits that he is no lawyer 
himself. What reason could he have for doing such a 
thing except that he is one of those ‘ ‘ Smart Alecs ’ ’ who 
thinks he knows more law than his attorney. • • • 
(Supp. App. 21-22). 

Prejudice cannot be seriously argued. 

Moreover, any right to proceed without counsel, would, 
in any event, be qualified and constricted by the discretion 
of the Court in protecting the constitutional rights of the 
accused under the Sixth Amendment; in determining the 
presence or absence of competent and intelligent waiver; 19 

19 There is a great body of decision which regards waivers in par¬ 
ticular cases to have been incompetently or unintelligently made and 
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and in protecting the rights of society, as distinguished from 
those of the accused himself, in fair, just, and equitable 
criminal procedures. The trial court in the instant case, upon 
balancing these factors against the naked statement of 
Washington that he wanted no counsel, on the one hand, and 
his conflicting reasons and attitudes and his complete acqui¬ 
escence in the Court’s suggestion that Mrs. Dwyer remain to 
advise him, on the other, came to the conclusion that the ends 
of justice would be best served by permitting Washington 
to conduct his defense in his own manner, with counsel at 
his side to advise and assist him whenever he was confronted 
with a problem which legal training alone could solve. We 
feel that the trial judge w r as not in error but that his actions 
in this case reflect the finest judicial tradition. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Harold H. Greene, 
Assistant United States Attorneys. 


reversals have frequently been predicated on such grounds. Trial 
court action should not be stigmatized as erroneous for accepting 
waivers, and as equally erroneous for attempting to protect every 
vital and really serious right of an accused by not accepting a 
waiver. In view of the irresolute attitude displayed by Washing¬ 
ton on the hiring of counsel preliminary to trial, some doubt may 
be cast upon his competency to make the rational and intelligent 
decision required of one waiving counsel. See J. A. 9-10. 
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Hon. Judge Alexander Holtzoff 
U. S. District Court 

Washington 1, D. C. January 15,1953 

Your Honor, 

I was tried before you on a charge of sale and possession 
of heroin, Jan. 6-12, 1953. The trial ended with one of the 
co-defendants and myself being found guilty. In spite 
of the verdict I was greatly impressed by the fairness 
shown by you during my trial. Your fairness convinced me 
that you are interested in seeing justice received by de¬ 
fendants tried in your court. If I were not truly convinced 
of your interest in justice I would have found no need to 
trouble you with this letter. 

I interpret justice, for a defendant on trial, as meaning 
freedom for the innocent and punishment for the guilty. 
If my idea of justice is correct, I received an unjust ver¬ 
dict, for I was found guilty of a crime that I honestly knew 
nothing about. 

I have attempted to analyze the whole situation fairly 
to understand how this injustice occurred. I first tried 
locating the case of the injustice. The cause did not lie 
with your honor because your position in a jury trial is 
simular to, and as important as, that of a referee in sports, 
who has little to do with the outcome of the game. The 
jury returned the unjust verdict, but I fail to see where even 
their intentions were to be unjust. None of them knew me 
so they could not have had any personal reasons to convict 
me of the charge. Their job was merely to determine from 
the evidence put before them whether I was guilty or in¬ 
nocent. The only logical reason for an unjust verdict being 
delivered by 12 intelligent people is that they were starved 
of the facts or evidence which might have enabled them to 
return a just verdict. 

After applying much serious thought to the evidence 
presented, in my trial, and the manner in which it was pre- 
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sented, I can easily understand how a verdict of guilty was 
returned. This verdict resulted not from the evidence 
against me but rather from the very bad impressions I made 
on the jury. The first in a chain of bad impressions, which 
lead up to my being convicted, was my decision to go to 
trial without the services of my attorney. This not only 
gave the appearance of a man with an improper attitude, I 
-was also instrumental in preventing favorable evidence 
from reaching the jury. You may -wonder why any sane 
man would stand in the wav of his own freedom, but that 
was never my intentions. Events which took place before 
my trial forced me to place myself in position to cause an 
injustice against myself in your court. 

* * * * * 

I have tried putting myself in the place of the jurors 
who sat before me, and wondered what verdict I would 
have returned, on the evidence presented and the manner 
in which it was presented. (For convenience I have elimi¬ 
nated Nickens since he got the proper verdict) first day of 
trial—two men sit before me accused, but presumed in¬ 
nocent of a crime. One man is obviously blind for the 
other lead him into the courtroom. Second day—one man 
dismisses his attorney. He admitts that he is no lawyer 
himself. What reason could he have for doing such a thing 
except that he is one of those “Smart Alecs” who thinks 
he knows more la-w than his attorney. He’s stopped by the 
Judge while making his opening statement, maybe he is 
trying to pull something over on us jurors. I’ve got to 
watch him. Third day—I have heard enough testimony to 
get a clear picture of what went on that night. I believe 
it’s possible for him to have gotten involved by doing a 
favor for his blind friend, but first I would have to know 
more about his character in order for me to determine 
whether he might be the type of person who is interested 
in helping his fellowman. I listen closely while his charac¬ 
ter witness is on the stand but I hear nothing to make me 
think he is the type of person who would try to discourage 
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a drug addict, or help a man because of a handicap. In 
fact I learned that this man has been arrested for investi¬ 
gation and disorderly conduct. He has a police record. 

***** 

Samuel W. Washington 94585. 

***** 
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